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| need help choosing between an
Appointeeship, Power of Attorney
and a Deputyship

This factsheet is for family carers who are thinking about how to support their
relative to manage their affairs. The factsheet describes the three main formal
routes to supporting your relative: appointeeship, power of attorney and
deputyship.

The formal route you choose will depend on a number of things, including:

- What your relative needs support with, for example, support with benefits
and,
- Whether your relative has mental capacity

What is an Appointeeship?

If your relative does not have the mental capacity to manage their own benefits
or finds it difficult to do so (for example because they find it hard to fill in forms
or manage financial information) then you can apply to the Department for
Work and Pensions (DWP) to become their appointee. As the person’s
appointee you can claim and manage your relative’s benefits on their behalf.
You can also access information from the DWP in relation to your relative and
their benefits.

Once the DWP receives contact from you (more information below), they will
arrange to visit your relative to assess if an appointee is needed, and whether
you are a suitable appointee.

If your application to become your relative’s appointee is successful, the DWP
will send you documentation to confirm that you are formally your relative’s
appointee. You are not the appointee until you have received this
documentation.

It is important to note that an appointeeship relates to managing a person’s
benefits, and the small amount of savings that may be associated with
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receiving those benefits. The following link provides information about how to
become an appointee: https://www.gov.uk/become-appointee-for-someone-
claiming-benefits

What is a Power of Attorney?

A Power of Attorney is a legal document that enables one person to act for and
access information on another person’s behalf. The person who wants
someone else to act on their behalf must have the ability to understand the full
implications of what this means. They must have the ‘mental capacity’ to
understand the decision. There are different types of Powers of Attorney that
can be enacted depending on the situation.

For example, where an Ordinary Power of Attorney has been granted, it can
only be used while the person still has mental capacity and can be limited to
specific decisions or time periods. For a Lasting Power of Attorney for health
and welfare, the power will only come into effect if the person loses mental
capacity to make certain decisions.

Power of Attorney — mental capacity

Mental capacity means the ability to make or communicate specific decisions
at the time they need to be made. To have mental capacity you must
understand the decision you need to make, why you need to make it, and the
likely outcome of your decision.

Some people will be able to make decisions about some things but not others.
For example, they may be able to buy and cook food but be unable to
understand and arrange their home insurance. Alternatively, their ability to
make decisions may fluctuate.

Needing more time to understand or communicate doesn’t mean you lack
mental capacity. Assumptions should not be made that, just because someone
has a certain condition or disability, they lack capacity. For example, having
dementia does not necessarily mean that someone is unable to make any
decisions for themselves. \Where someone is having difficulty communicating a
decision, an attempt should always be made to overcome those difficulties and
help the person decide for themselves.
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However, if there does come a time when you're unable to make your own
decisions, you will have lost mental capacity and someone else may need to
make decisions for you. These could be decisions about:

- finances - paying your mortgage, investing your savings or buying items
you need

- health and care - what you should eat, or what type of medical treatment
you should have

What are the different types of Power of
Attorney?

It's important to be aware that there are different types of Power of Attorney
and you may want to set up more than one. This factsheet will explain:

- Ordinary Power of Attorney
- Lasting Power of Attorney
- Enduring Power of Attorney

Where a person lacks mental capacity to grant a Power of Attorney then an
application can be made to become a person’s Deputy. For more information
on Deputyship, see below. to make decisions for them in their best interests —
see below.

What can | do with an Ordinary Power of
Attorney?

An Ordinary Power of Attorney allows one or more person, known as your
attorney, to make financial decisions on your behalf. It is only valid while you
still have mental capacity to make your own decisions. You may want to set
one up if, for example:

« you need someone to act for you for a temporary period, such as when you're
on holiday or in hospital;

« you're finding it harder to get out and about to the bank or post office, or you
want someone to be able to access your account for you;
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* you want someone to act for you while you’re able to supervise their actions.

You can limit the power you give your attorney so that they can only deal with
certain assets, for example, your bank account but not your home.

It's important to remember that an Ordinary Power of Attorney is only valid
while you have mental capacity to make your own decisions. If you want
someone to be able to act on your behalf if you lose mental capacity to make
decisions then you should consider a Lasting Power of Attorney. A Lasting
Power of Attorney can only be made while a person has sufficient mental
capacity to understand the nature and impact of the decision but, it will only
come into effect should they lose mental capacity to make future decisions.

What is a Lasting Power of Attorney?

A Lasting Power of Attorney (LPA) is a way of giving someone you trust, your
attorney, the legal authority to make decisions on your behalf if you lose mental
capacity at some point in the future, or if you no longer want to make decisions
for yourself.

Athird party such as a GP or another independent person known as a
‘certificate provider’, must verify the person granting the LPA still has mental
capacity to do so.

There are two types of LPA: an LPA for financial decisions and an LPA for
health and care decisions.

How do | use LPA for financial decisions?

An LPA for financial decisions can be used while you still have mental capacity,
or you can state that you only want it to come into force if you lose capacity.

An LPA for financial decisions can cover things such as:

- buying and selling property
- paying the mortgage

- investing money

- paying bills
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- arranging repairs to property.

You can restrict the types of decisions your attorney can make or let them
make all decisions on your behalf.

If you’re setting up an LPA for financial decisions, your attorney must keep
accounts and make sure their money is kept separate from yours. You can ask
for regular details of how much is spent and how much money you have. This
offers you an extra layer of protection. These details can be sent to your
solicitor or a family member if you lose capacity.

How do | use LPA for health and care
decisions?

This covers health and care decisions and can only be used once you have
lost mental capacity. An attorney can generally make decisions about things
such as:

- where you should live

- your medical care

- what you should eat

- who you should have contact with

- what kind of social activities you should take part in.

You can also give special permission for your attorney to make decisions about
life-saving treatment.

Can | use an Enduring Power of Attorney?

Enduring Powers of Attorney (EPA) were replaced by LPAs in October 2007 .
However, if you made and signed an EPA before 1 October 2007, it should still
be valid.

You might already be using an EPA without having registered it, so that
someone can act on your behalf. This is fine, until you become unable to make
your own decisions relating to financial and property matters. Once this
happens, your attorney must register your EPA with the Office of the Public
Guardian before they can take any further action on your behalf.
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An EPA only covers decisions about your property and financial affairs; an
attorney doesn'’t have power under an EPA to make decisions about your
health and care. You might want to consider setting up an LPA for health and
care decisions to work alongside the existing EPA.

What is a Deputyship?

If a person does not have the mental capacity to grant a Power of Attorney,
then the Court of Protection can appoint a deputy to make decisions and
receive information about a person on their behalf.

There are two types of deputies:

- afinancial affairs and property deputy deals with a person’s finances,
such as bills, benefits and pension

- apersonal welfare deputy deals with decisions concerning and person’s
health and personal welfare

You have to apply to the Court of Protection to become a deputy. The Court will
assess your suitability to be a deputy before appointing you. It can sometimes
be harder to be appointed as a personal welfare deputy than a financial affairs
and property deputy. In practice, welfare deputyships are much less common.
The Court of Protection will usually make decisions on a case-by-case basis
rather than appointing an ongoing welfare deputy. The court will only appoint a
personal welfare deputy where there is clear evidence that repeated or
ongoing decisions need to be made and that appointing a deputy is in the
person’s best interests.

There are fees associated with being a deputy which can be deducted from the
bank account of the person whose deputy you are, although fee exemptions or
reductions may apply depending on financial circumstances.

https://www.gov.uk/become-deputy/overview

If you have been appointed by the Court of Protection to manage the affairs of
a person who lacks capacity, you should be able to access that person’s
information on their behalf. You will need to provide the organisation with
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copies of the appropriate paperwork to show that you have the necessary
authority.
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